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[3128-01-M] 
Title 10—Energy 


CHAPTER li—FEDERAL ENERGY 
ADMINISTRATION * 


PART 300—THE COAL LOAN 
GUARANTEE PROGRAM 


Federal Loan Guecrantees for Devel- 
opment of Underground Coal 
Mines 


AGENCY: Department of Energy. 
ACTION: Final rule. 


SUMMARY: On July 18, 1977, the 
Federal Energy Administration (FEA) 
issued an advance notice of proposed 
rulemaking (42 FR 36836) in which 
FEA proposed policies and procedures 
for implementing the coal loan guar- 
antee program, as authorized by the 
Energy Policy and Conservation Act 
(EPCA), and the Energy Conservation 
and Production Act (ECPA). Under 
this program, the Department of 
Energy (DOE) is authorized to issue 
guarantees of loans obtained for the 
purpose of developing, expanding, or 
reopening underground mines. This 
rule adopts policies and procedures for 
implementing the coal loan guarantee 
program. 

EFFECTIVE DATE: November 7, 
1978. j 


FOR FURTHER INFORMATION 
CONTACT: 


Robert M. Grubenmann, Depart- 
ment of Energy, Coal Loan Guaran- 
tee Program, Resource Applications, 
Room 3515, Federal Building, 1200 
Pennsylvania Avenue NW., Washing- 
a D.C. 20461, telephone 202-566- 


SUPPLEMENTARY INFORMATION: 


I. Background 

II. Comments on Proposed Regula- 
tions 

III. Additional Information 


I. BAcKGROUND 


Section 102 of the Energy Policy and 
Conservation Act (EPCA) (Pub. L. 94- 
163) as amended by section 164 of the 
Erergy Conservation and Production 
Act (ECPA) (Pub. L. 94-385) autho- 
rizes the Administrator of the Federal 
Energy Administration (FEA) to guar- 
antee loans issued for the development 
of new underground coal mines, the 
expansion of existing underground 
coal mines, and the reopening of un- 
derground coal mines which had been 
previously closed. The Department of 
Energy Organization Act, 42 U.S.C. 


1EpIrorIAL Note.—Chapter II will be ren- 
amed at a future date to reflect that it con- 
tains regulations administered by the De- 
partment of Energy. 
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7101 et seq., transferred to DOE the 
functions of FEA under this program. 
The coal loan guarantee program is 
designed to encourage and assist small 
and medium sized coal producers to in- 
crease the Nation’s coal production 
from low-sulfur underground coal 
mines, to enhance competition among 
coal producers, and to encourage new 
market entry by small coal producers. 
In addition, the program is likely to 
stimulate additional job opportunities 
in geographic areas where low-sulfur 
underground reserves are located. 

FEA issued an advance notice of pro- 
posed rulemaking on July 18, 1977 (42 
FR 36836), in order to obtain the pub- 
lic’s views regarding the need for the 
program, its impact and its feasibility, 
as well as suggestions—regarding pro- 
gram operating procedures. The pre- 
liminary regulations offered for com- 
ment outlined a procedure by which 
the FEA would administer its responsi- 
bilities to issue loan guaranteees. 

Certain comments received in re- 
sponse to the advance notice were in- 
corporated into the proposed regula- 
tions issued on May 19, 1978. Specifi- 
cally, the filing and processing fee was 
eliminated, the financial reporting re- 
quirement was reduced, and the guar- 
antee was extended to include accrued 
interest to enhance the attractiveness 
of this program. In addition, a require- 
ment for flood insurance was added if 
the proposed project is located in an 
identified flood plain area, as required 
under the Flood Disaster Protection 
Act of 1973 (Pub. L. 92-234). 

The environmental review section 
was also revised to establish criteria to 
be used by DOE in determining the 
appropriate level of environmental 
review to be afforded individual loan 
guarantee actions. It recognized that 
in some cases, the Environmental Pro- 
tection Agency (EPA) will be involved 
in these projects through the issuance 
of National Pollutant Discharge Elimi- 
nation System (NPDES) permits, 
which will be subject to an environ- 
mental review by EPA. In order to 
assure consistency of Federal reviews, 
DOE decided to utilize the draft crite- 
ria developed by EPA to assist in de- 
termining the level of the environmen- 
tal review required (see 42 FR 47934, 
September 19, 1977, for a full discus- 
sion of this policy and the basis upon 


which it was developed). 


Public comments were not adopted 
concerning the desirability of legisla- 
tive authority for loan quarantees for 
surface mine development; the re- 
quirement for a coal sales contract 
before a guarantee may be made; and 
the definition of low-sulfur coal. The 
reason for not adopting these recom- 
mendations is that their adoption 
would require an amendment to the 
enabling legislation. 


II. COMMENTS ON PROPOSED 
REGULATIONS 


Written comments were received in 
response to the advance notice and, 
where appropriate, were incorporated 
in a notice of proposed rulemaking, 
issued on May 19, 1978 (43 FR 21682). 
Five written comments were received 
in response to this notice, and formal 
oral presentations were made by three 
persons at a public hearing held on 
June 21, 1978, in Charleston, W.Va. All 
of these written comments and presen- 
tations, as well as other information 
available to DOE, were considered in 
arriving at the final rules adopted 
herein. 

Further refinements have -been 
made to these final regulations based 
on comments received in response to 
the May 19, 1978 proposed regulations. 
The changes which have been made 
are as follows: 

One party suggested that the bor- 
rower be designated as the applicant, 
rather than the lender, as indicated in 
the proposed regulations, so that the 
lender would not bear full responsibili- 
ty for the accuracy of information 
contained in the application, which 
was supplied by the borrower. DOE 
has accepted this suggestion and re- 
vised the regulations accordingly. 

It has also been suggested that the 
default section should be revised to 
more clearly define the events of de- 
fault and remedies, and to protect 
holders who have purchased portions 
of the guaranteed debt in the second- 
ary market, especially in the event of 
the forebearance by some of the par- 
ties. Consequently. the default section 
has been revised to reflect that the 
lender shail notify DOE within 30 cal- 
endar days of default, and remedies 
may be applied by the lender if the de- 
fault remains uncured for 45 calendar 
days or more from the date of nonpay- 
ment. Payment on the guarantee to 
the lender or the holder is due from 
DOE within 60 calendar days of 
demand. Further procedures and con- 
ditions have been included which 
govern the payment of guarantees to 
holder(s) other than lenders, and to 
clarify the forebearance procedure. 

A party suggested that the language 
regarding pledged collateral should be 
clarified to indicate that both existing, 
and to be acquired, project assets are 
to be pledged as collateral. It has 
always been our intent to consider 
both existing and developed or ac- 
quired project assets as collateral for 
the guaranteed loan. Changes have 
been made in the final regulations to 
more clearly express this intent. 

Another party suggested that the 
disbursements be approved on a miles- 
tone basis. DOE agrees with this rec- 
ommendation and has revised the dis- 
bursement section to reflect adoption 
of the comment. This procedure allevi- 
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ates potential disruptions of project 
development which could result from 
delays of obtaining Government ap- 
proval of drawdowns. é 

It was recommended that the section 
titled “Reduction or Withdrawal of 
Guarantee” be revised in order to clar- 
ify the Secretary’s position regarding 
the incontestability of the guarantee 
to secondary market holders. It was 
also suggested that the reduction of 
the guarantee should be preceded by 
notification from the DOE of a right 
to a hearing. DOE has retitled and 
rewritten this section to reflect that 
the guarantee may be reduced for 
funds not yet disbursed if the lender 
or the borrower fails to comply with 
the terms and conditions of the guar- 
antee agreement. In such event, the 
holders of the outstanding guarantees 
will continue to have an incontestable 
right to the amount of disbursed prin- 
cipal and accrued interest thereon, 
except for misrepresentation or fraud 
on the part of the holder. Also, a new 
§ 300.93 on appeals has been added to 
provide the parties with the right to a 
hearing before the DOE Board of Con- 
tract Appeals on disputes over ques- 
tions of fact, such as, whether a mate- 
rial term of the guarantee has been 
breached by the lender. 

It was suggested by the Advisory 
Council on Historic Preservation that 
the regulations confused the DOE’s 
responsibilities under the National En- 
vironmental Policy Act (NEPA), and 
the National Historic Preservation 
Act. To eliminate any possible confu- 
sion, §300.24(f). was added, as recom- 
mended. 

EPA suggested that §300.24 be ex- 
panded to _ clearly state that 
§102(b)(1)(D) of ECPA requires the 
end user of the coal from loan guaran- 
teed mines to use such coal “in compli- 
ance with all applicable requirements 
of the Clean Air Act, and of any appli- 
cable implementation plan * * *.” A 
new paragraph §300.24(d)) has been 
added to accommodate this suggestion. 
_ The user charge has been retitied 
the “guarantee fee” in order to clearly 
identify the purpose of the annual 
charge. Additionally, DOE has adopt- 
ed a 1 percent ceiling on such guaran- 
tee fees. This ceiling is consistent with 
other DOE loan guarantee fees. It is 
currently envisioned that the fee will 
be lower than 1 percent in most cases. 

Other revisions to the proposed reg- 
ulations are editorial, procedural, or 
for the purpose of greater clarity. In 
-addition, changes were made for the 
purpose of implementing other re- 
quirements based on statutes and Ex- 
ecutive orders, such as provisions for 
nondiscrimination. 

The public comments which were 
not incorporated in these final regula- 
tions, and the reasons therefor, are as 
follows: 
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1. It was suggested that a procedure 
be established to assess the need for 
continuing guarantees on loans made 
in prior years so that a guarantee 
might be terminated or reduced if 
there was mutual agreement between 
the borrower and the lender that such 
guarantees were no longer required to 
insure a successful mining project. 
This suggestion was not adopted since 
it is believed that such a procedure 
would negatively impact the secondary 
market for the guaranteed loans. 

2. It was suggested that the regula- 
tions be modified to allow loan guaran- 
tees for high-sulfur coal in accordance 
with section 102(b)(3) of EPCA (no 
more than 20 percent of the amount 
of guarantees issued in any fiscal year 
may be issued for coal mines which 
produce high-sulfur coal). DOE as- 
sumes that a major portion of this 20- 
percent ceiling will result from coal 
seam variability and guarantees for 
multiple seam projects, with one or 
more high-sulfur coal seams. This as- 
sumption was used in developing the 
programmatic environmental impact 
statement (EIS). The final regulations, 
therefore, do not provide for guaran- 
teed loans for high-sulfur coal. DOE, 
however, is analyzing the environmen- 
tal impact of such guaranteed loans, 
and will publish a supplemental EIS 
on such loans. Following consideration 
of this and other appropriate material, 
DOE will make the applicable changes 
to these regulations. 

3. Two parties suggested that the 
definition of “Affiliate” contained in 
section 300.02(b) be narrowed, since 
the restrictions contained in this sec- 
tion would preclude many business 
firms from qualifying for loan guaran- 
tees. One of the parties suggested that 
the term “control” in the definition of 
affiliate be limited to complete or 
near-complete legal power or domina- 
tion as established by direct inquiry 
into the factual circumstances in each 


‘case. A second party suggested that 


the gross revenues of an affiliate not 
be included with the revenues of the 
applicant, if such revenues are not de- 
rived from energy resource extraction. 
The narrowing of the definition, as 
suggested, would permit a small affili- 
ate of a large organization having indi- 
rect control over the small, affiliate to 
obtain a loan guarantee. It was decid- 
ed not to adopt this narrow definition, 
since DOE considers that the major 
thrust. of the loan guarantee program 
should, at this time, be directed to as- 
sisting small coal and medium sized 
businesses who do not have the finan- 
cial resources which could be available 
from a large affiliate, in accordance 
with the intent of this legislation. 

In addition, one party suggested 
that the requirements of section 
102(c)(1) (A) through (C) must be read 
in the conjunctive, whereas section 
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300.20(a) of the proposed regulations 
provided for the consideration of these 
requirements in the disjunctive. While 
section 102(c)(1) utilizes the conjunc- 
tive “and” in specifying the restric- 
tions of (A) through (C), the legisla- 
tive intent to provide financial assist- 
ance to small producers would be 
thwarted to so read the statute. It is 
generally recognized that there is 
great laxity in the use of these terms, 
and courts view the words “or” and 
“and” to be interchangeable, if to do 
so is consistent with legislative intent. 

4. It was suggested that DOE had no 
statutory authority to give priority 
considerations to certain classes of 
mining projects, such as mine expan- 
sions and reopenings, in determining 
which applicant should be given a loan 
guarantee. It is agreed that loan guar- 
antee applications should normally be 
processed on a first-come-first-served 
basis. However, in instances where the 
unused guarantee authority is limited, 
it may be necessary to first consider 
those applications which have the 
greatest probability of achieving rapid 
production. Such prioritization is in- 
herent in the Secretary’s authority to 
manage this program. 

5. It was suggested that the user 
charge or guarantee fee be eliminated, 
since it is a disincentive to coal produc- 
ers to use the loan guarantee program. 
It was decided that the loan guarantee 
fee should be retained per guidance 
contained in 31 U.S.C. 483A (OMB Cir- 
cular A-25), which requires recovery 
of administrative costs when the Gov- 
ernment is providing a service such as 
a loan guarantee. 

6. EPA suggested that the preamble 
be modified to reflect that the nation- 
al pollutant discharge elimination 
system (NPDES) permit program only 
covers those coal mines that have 
water discharges. DCE recognizes that 
EPA’s permit issuance will not be re- 
quired for all coal mines, and that the 
NPDES permits do not necessarily ad- 
dress all pollutants contained in coal 
mine discharges. The environmental 
review criteria set forth in section 
300.24 shall apply whether or not EPA 
is involved in permit issuance. The 
reason for the reference to the 
NPDES program was to identify an- 
other Federal program which might 
be involved with an environmental 
review, and was directed at minimizing 
potential duplication. 


III. ADDITIONAL INFORMATION 


These regulations outline require- 
ments for the filing and processing of 
applications for lean guarantees, and 
for the issuance and subsequent servic- 
ing of guaranteed loans. The specific 
documentation required to be submit- 
ted by the applicant, including certain 
site-specific environmental informa- 
tion, are described in the coal loan 
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guarantee application form, which is 
available from: 


Robert M. Grubenmann, Department of 
Energy, Coal Loan Guarantee Program, 
Resource Applications, Room 3515, Feder- 
al Building, 1200 Pennsyivania Avenue 
NW., Washington, D.C. 20461, 202-566- 
9934. 


In accordance with section 102(2)(C) 
of NEPA, it was determined that the 
coal loan guarantee program was 2 
major Federal action which required 
an environmental review. Accordingly, 
a draft programmatic EIS was pub- 
lished for public comment in March 
1978, and a final programmatic EIS 
was published in August 1978. 

In accordance with its proposed plan 
for implementing Executive Order 
12044, Improving Government Regula- 
tions (43 FR 18634, May 1, 1978), DOE 
has determined that these final regu- 
lations are significant because Con- 
gress and DOE regard the develop- 
ment of domestic coal to be of wide- 
spread concern. DOE has also deter- 
mined that these regulations will have 
no major economic impacts, as defined 
in 43 FR 18634, and that a regulatory 
analysis of this guarantee program is 
not required. 

DOE has made these regulations ef- 
fective immediately upon publication 
because there has been much delay in 
implementing this guarantee program, 
and several coal producers are present- 
ly in the final stages of completing 
their loan guarantee applications. In 
addition, public comments were twice 
previously solicited, as indicated earli- 
er in this preamble. 


TEXT OF THE AUTHORIZING LEGISLATION 


For convenience, the texts of the 
provisions in EPCA and ECPA autho- 
rizing the coal loan guarantee pro- 
gram have been reprinted below: 


ENERGY POLICY AND CONSERVATION ACT IN- 
CENTIVES TO DEVELOP UNDERGROUND COAL 
MINES : 


Section 102(a). The Administrator may, in 
accordance with subsection (b) and rules 
prescribed under subsection (d), guarantee 
loans made to eligible persons described in 
subsection (c)(1) for the purpose of develop- 
ing new underground coal mines. 

(b)\(1) A person may receive a loan guaran- 
tee under subsection (a) only if the Adminis- 
trator determines that: 

(A) Such person is capable of successfully 
developing and operating the mine with re- 
spect to which the loan guarantee is sought; 

(B) Such person has provided adequate as- 
surance that the mine will be constructed 
and operated in compliance with the provi- 
sions of the Federal Coal Mine Health and 
Safety Act, and that no final judgment 
holding such person liable for any fine or 
penalty under such Act is unsatisfied; 

(C) There is a reasonable prospect of re- 
payment of the guaranteed loan; 

(D) Such person has obtained a contract, 
of at least the duration of the period during 
which the loan is required to be repaid, for 
the sale or resale of coal to be produced 


RULES AND REGULATIONS 


from such mine to a person who the Admin- 
istrator of the Environmental Protection 
Agency certifies will be able to burn such 
coal in compliance with all applicable re- 
quirements of the Clean Air Act, and of any 
applicable implementation plan (as defined 
in section 110 of such Act): 

(E) The loan will be adequately secured; 

(F) Such person would be unable to obtain 
adequate financing without such guarantee; 

\“G) The guaranteeing of a loan to such 
person will enhance competition or encour- 
age new market entry; and 

(H) such person has adequate coal re- 
serves to cover contractual commitments de- 
scribed in subparagraph (D). 

(2) The total amount of guarantees issued 
to any person (including all persons affili- 
ated with such person) may not exceed 
$30,000,000. The amount of a guarantee 
issued with respect to any loan may not 
exceed 80 percent of the lesser of (A) the 
principal balance of the loan, or (B) the cost 
of developing the coal mine. 

(3) The aggregate outstanding principal 
amount of loans which are guaranteed 
under this section may not, at any time, 
exceed $750,000,000. Not more than 20 per- 
cent of the amount of guarantees issued 
under this section in any fiscal year may be 
issued with respect to loans for the purpose 
of opening new underground coal mines 
which produce coal which is not low-sulfur 
coal. 

(c) For purposes of this section: 

_(1) A person shall be considered eligible~ 
for a guarantee under this section is such 

person (together with all persons affiliated 

with such person): 

(A) Did not produce more than 1,000,000 
tons of coal in the calendar year preceding 
the year in which he makes application for 
a loan guarantee under this section; 

(B) Did not produce more than 300,000 
barrels of crude oil or own an oil refinery in 
such preceding calendar year; and 

(C) did not have gross revenues in excess 
of $50,000,000 in such calendar year. 

(2) A person is affiliated with another 
person if he/she controls, is controlled by, 
or is under common control with such other 
person, as sugh term may be further defined 
by rule by the Administrator. 

(3) The term “low-sulfur coal’’ means coal 
which, in a quantity necessary to produce 1 
million British thermal units, does not con- 
tain sulfur or sulfur compounds the elemen- 
tal sulfur content of which exceeds 0.6 
pound. Sulfur content shall be determined 
after the application of any coal prepara- 
tion process takes place, before sale of the 
coal by the producer. 

(d) The Administrator shall prescribe 
such regulations as may be necessary or ap- 
propriate to carry out this section. Such 
rules shall require that each application for 
@ guarantee under this section shall be 
made in writing to the Administrator in 
such form and with such content and other 
submissions as the Administrator shall re- 
quire, in order reasonably to protect the in- 
terests of the United States. Each guarantee 
shall be issued in accordance with subsec- 
tions (a) through (c), and: 

(1) Under such terms and conditions as 
the Administrator, in consultation with the 
Secretary of the Treasury, considers appro- 
priate; 

(2) With such provisions with respect to 
the date of issuance of such guarantee as 
the Administrator, with the concurrence of 
the Secretary of the Treasury, considers ap- 


~ 


propriate, except that the required concur- 
rence of the Secretary of the Treasury may 
not, without the consent of the Administra- 
tor, result in a delay in the issuance of such 
guarantee for more than 60 days; and 

(3) In such form as the Administrator con- 
siders appropriate. 

(e) Each person who receives a loan guar- 
antee under this section shall keep such rec- 
ords as the Administrator or the the Secre- 
tary of the Treasury shall require, including 
records which fully disclose the total cost of 
the project for which a loan is guaranteed 
under this section, and such other records 
as the Administrator or the Secretary of the 
Treasury determines necessary to facilitate 
an effective audit and performance evalua- 
tion. The Administrator, the Secretary of 
the Treasury, and the Comptroller General 
of the United States, or any of their duly 
authorized representatives, shall have 
access for the purpose of audit and exami- 
nation to any pertinent books, documents, 
papers, and records of any person who re- 
ceives a loan guarantee under this section. 


ENERGY CONSERVATION AND PRODUCTION AcT 


Section 164. Section 102 of the Energy 
Poiicy and Conservation Act is amended by 
adding at the end of subsection (c) the fol- 
lowing paragraph: 

“(4) The term ‘developing new under- 
ground coal mines’ includes expansion of 
any existing underground mine in a manner 
designed to increase the rate of production 
of such mine, and the reopening of any un- 
derground coal mine which had previously 
been closed.” 


Issued in Washington, D.C., Novem- 
ber 1, 1978. 
WILLIAM P. Davis, 
Deputy Director of 
Administration. 


Title 10 is amended by adding part 
300 to read as follows: 


Subpart A—General Provisions, Purpose and 
Objectives 


Sec. 
300.01 
300.02 


Purpose and objectives. 

Definitions. - 

300.03 Full faith and credit provision. 

300.04 Department of the Treasury concur- 
rence. 


Subpart B—Applications 


300.20 Determination of eligibility. 

300.21 General application information re- 
quirements. 

300.22 Financial and other application in- 
formation requirements. 

300.23 Project cost documentation require- 
ments. 

300.24 Consideration of environmental im- 
pacts and historical preservation. 


Subpart C—Application Processing and 
Guarantee Conditions 


300.40 Approval criteria. 

300.41 Conditional commitment. 

300.42 Personal and corporate financial 
statements. 

300.43 Guarantee conditions. 

300.44 Mandatory purchase of flood insur- 
ance. 

300.45 Interest rate. 

300.46 Annual guarantee fee. 
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300.47 Disbursements. 
Subpart D—Servicing the Guaranteed Loan 


300.50 Loan servicing and reporting re- 
quirements. 

300.51 Collateral. 

300.60 Project monitoring and auditing. 

300.61 Assignment or transfer of guaran- 
teed loan. 

300.62 Reduction or withdrawal of guaran- 
tee. 

Subpart E—Defauit 


Default. 
Nonpayment to holder. 
Liquidation. 
300.90 Disclosure. 
300.92 Noninterference with 
State, and local requirements. 

300.93 Appeais. 

AutTuHORITY: Sec. 102, Energy Policy and 
Conservation Act and Sec. 164 Energy Con- 
servation and Production Act. 


300.89 
300.81 
300.82 


Federal, 


Subpart A—General Provisions, 
Purpose, and Objectives 


§ 300.01 Purpose and objectives. 

The coal loan guarantee program is 
designed to encourage and assist 
small- and medium-sized coal produc- 
ers to increase the Nation’s coal pro- 
duction from low-sulfur underground 
mines. These regulations provide the 
necessary information to apply for 
and obtain U.S. Government loan 
guarantees to develop new under- 
ground coal mines, to expand existing 
underground coal mines, and to 
reopen underground coal mines which 
had previously been ciosed. 


§ 300.02 Definitions. 

For the purpose of this part: 

(a) “Act”? means the Energy Policy 
and Conservation Act of 1975 (Pub..L. 
94-163), as amended. 

(b) “Affiliate’’ means a person who 
directly or indirectly, through one or 
more intermediaries, controls, or is 
controiled by, or is under common con- 
trol with another specified person. For 
the purpose of this definition, control 
means direct or indirect possession of 
the power to direct or cause the direc- 
tion of the management and policies 
of a person, whether through the own- 
ership of voting securities, by contract, 
or otherwise. 

(c) “Applicant” means any perscn 
who applies to the Department of 
Energy (DOE) for a guarantee of a 
loan with respect to a coal project. 
The applicant is also the borrower. 

(da) “Application” means the written 
request of an applicant for a loan 
guarantee in accordance with the re- 
quirements of this regulation. 

(e) “Borrower” means any person di- 
rectly liable for repayment of any part 
of a loan guaranteed by DOE. 

(f) “Coal sales contract” means a 
written coal sales agreement or agree- 
ments for at least the duration of the 
period during which a guaranteed loan 
is required to be repaid, for the direct 
and indirect sale or resale of coal to be 
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produced from the subject mine to a 
person who the Administrator of the 
Environmental Protection Agency 
(EPA) certifies will be able to burn 
such coal in compliance with all appli- 
cable requirements of the Clean Air 
Act (42 U.S.C. 1857 et seq.), and with 
any applicable implementation plan 
(as defined in section 110 of the Clean 
Air Act). 

(g) “Conditional committment” 
means that document, issued by DOE, 
which sets forth specifically or by ref- 
erence, the terms and conditjons 
under which DOE may issue a guaran- 
tee. 

(h) “DOE” means the Department 
of Energy. 

(i) “Guarantee” means the written 
guarantee agreement issued by DOE 
setting forth DOE’s undertaking to 
pay the lender or holder, as applicable, 
in the event of a default, the principal 
and accrued interest on the guaran- 
teed portion of the loan. 

(j) ‘“‘Holder’’ means the person other 
than the lender who has lawfully suc- 
ceeded in due course to ail or part of 
the right, title, and interest of the 
lender in the guaranteed portion of 
the loan. 

(k) “Lender” means any person 
making and servicing a loan guaran- 
teed by DOE. 

() “Loan” means any note, bond, or 
other evidence of indebtedness. 

(m) “Loan agreement’ means the 
written contract between the borrower 
and the lender specifying the terms 
and conditions under which the lender 
provides financing to the borrower. 

(n) “Lew-sulfur coal’ means coal 
which, in a quantity necessary to pro- 
duce 1 million British thermal units, 
does not contain sulfur or sulfur com- 
pounds the elemental sulfur content 
of which exceeds 0.6 pound. Sulfur 
content shall be determined after the 
application of any coal preparation 
process which takes place before the 
sale of the coal by the borrower. 

(o) “Person” means any individual, 
partnership, corporation, association, 
joint venture, or any other entity. 

(p) “Project” means an undertaking 
by the borrower, to be financed in 
whole or in part by a loan for which a 
guarantee is hereunder applied for, 
which will produce coal by the devel- 
opment of any new underground mine, 
expansion of any existing under- 
ground mine in a manner designed to 
increase production of such mine, or 
the reopening of any underground 
mine which had previousiy been 
closed. 

(q) “Secretary” means the Secretary 
of DOE, or his duly designated repre- 
sentative. 


§ 300.03 


Any guarantee issued by DOE under 
these regulations shall be conclusive 


Full faith and credit provision. 
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evidence that the guaranteed loan 
qualifies for such guarantee, and the 
validity of such guarantee so made 
shall be incontestable in the hands of 
a holder, except for fraud or material 
misrepresentation on the part of such 
holder. 


§ 300.04 Department of the Treasury con- 
currence. 


The Secretary shall consult with the 
Secretary of the Treasury concerning 
the terms and conditions of the guar- 
antee. The Secretary shall obtain the 
concurrence of the Secretary of the 
Treasury with respect to the date of 
issue of any loan guarantee, except 
that this concurrence may not, with- 
out the consent of the Secretary, 
result in a delay in the issuance of a 
guarantee for more than 60 calendar 
days. 


Subpart B—Applications 


§ 300.20 Determination of eligibility. 


(a) Each application must include a 
statement from the borrower repre- 
senting that the borrower (including 
affiliates) did not, in the prior calen- 
dar year, meet any one of the foliow- 
ing conditions: 

(1) Produce more than 1,000,000 tons 
of ccal; 

(2) Produce more,than 300,000 bar- 
rels of crude oil; 

(3) Own an oil refinery; and 

(4) Have gross revenues in excess of 
$50,000,0Q0. 

(b) The applicant must also submit a 
statement representing that there is 
no unsatisfied final judgment that 
hoids the borrower (or affiliates) 
liable for any fine or penalty under 
the Federal Mine Safety and Health 
Act of 1977 (Pub. L. 95-164). 


§ 300.21 General application information 
requirements. 


The applicant must provide, at the 
time of application, the following: 

(a) Evidence that the borrcwer owns, 
leases, or otherwise controls sufficient 
economically recoverable coal reserves 
at the site described in the application 
to produce sufficient coal to permit 
the borrower to honor any obligation 
under the coal sales contract; 

(b) A letter of intent to purchase 
coal, a coal sales contract, or a draft 
coal sales contract, for the sale or 
resale of the coal to be produced from 
the project, and, if appropriate, the 
Secretary may require sufficient fi- 
nancial information concerning the 
purchaser of such coal, showing that 
said purchaser has the capability to 
carry out the coal sales contract; 

(c) An estimate of the sulfur content 
of the coal reserves, as mined and as 
sold, at the site described in the appii- 
cation; 
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(d) Adequate assurance that the 
mine will be constructed and operated 
in compliance with the Federal Mine 
Safety and Health Act of 1977; 

¢e) Evidence that the borrower has 
been unable to obtain adequate financ- 
ing without such guarantee. Such evi- 
dence may consist of a signed state- 
ment from the lender representing 
that the lender would not provide fi- 
nancing under the proposed terms 
without a Federal guarantee; 

({f) A statement from the lender dis- 
closing whether any of its officers or 
directors, major stockholders, or other 
owners have a financial interest in the 
borrower. The lender will also disclose 
whether any of the borrower’s officers 
or directors, stockholders, or other 
owners have a financial interest in the 
lender; 

(g) A full description of the scope, 
nature, extent, and location of the 
project, and a copy of the mine devel- 
opment plan (normally the same plan 
submitted to Federal and State offi- 
cials will suffice), which includes a de- 
scription of the processes and methods 
the borrower plans to use in the proj- 
ect; 

(h) A list of permits, licenses, and 
other authorizations required by local, 
State, or Federal authorities prior to 
opening of the proposed mine, with 
copies of any permits already issued, 
and a schedule of expected dates of 
application and expected approval 
dates for the remaining required per- 
mits; and 

(i) Environmental data describing 
the environmental characteristics and 
impacts of the project. 


§ 300.22 Financial and other application 
information requirements. 


(a) The applicant shall provide in- 
formation in support of the applica- 
tion, such as prescribed below. The 
Secretary may require additional in- 
formation at his discretion in order to 
adequately evaluate the likelihood of 
repayment of the loan: 

(1) A description of the borrower’s 
organization and nature of. activities, 
including a copy of the business certif- 
icate, partnership agreement or corpo- 
rate charter, bylaws, and appropriate 
authorizing resolutions; 

(2) A description of the affiliates of 
the borrower; 

(3) Résumés of the borrower’s key 
employees, which include, in reverse 
chronological order, their business and 
managerial experience, with emphasis 
on history of recent experience in the 
coal industry; 

(4) A description of any other Feder- 
al financial assistance (e.g., direct 
loans, guaranteed loans, grants, or 
contracts) expected to be applied for 
or already obtained by the borrower in 
connection with the project; 


RULES AND REGULATIONS 


(5) Itemized estimates of costs of the 
project; 

(6) Asummary of insurance coverage 
for the project; 

(7) A schedule of salaries (and other 
financial remuneration, including 
profit sharing and stock options) to be 
paid to officers and key employees of 
the borrower who are, or will be, di- 
rectly associated with the project; 

(8) A technical and economical feasi- 
bility report, which includes: 

(i) Coal reserve quantification; 

(ii) Coal reserve quality; 

(iii) Site inspection; 

(iv) Assets value appraisal; 

(v) Mining method; 

(vi) Mining costs; 

(vii) Financial analysis; and 

(viii) Comparable property evalua- 
tion. 

(9) A list identifying the collateral to 
be pledged to secure the loan, together 
with the estimated market value and 
source(s) of such estimated values. 

(b) Evidence must be submitted 
which will enable DOE to make an in- 
dependent evaluation of the cre- 
ditworthiness of the borrower and the 
project for which a loan guarantee is 
sought. The evidence submitted 
should consist of, but need not be lim- 
ited to: 

(1) The credit analysis performed by 
the lender; and 

(2) The following financial state- 
ments of the borrower, including ade- 
quate explanation, and covering the 3 
most recent fiscal years; if applicable: 

(i) Balance sheet; and 

(ii) Income statement. 

(3) A pro forma income statement 
and projected source and uses of funds 
statement must be submitted for the 
first 5 years of the project. In the case 
of mine expansion projects, the bor- 
rower shall submit a cash flow state- 
ment for total production, and a sepa- 
rate cash flow statement for the pro- 
duction from the expansion operation. 

(4) The borrower’s interim balance 
sheet and income statements, pre- 
pared within 90 days of the date of ap- 
plication, if the annual statements 
contained in (1) and (2) above are 
more that 3 months old. It is desirable 
that these statements be audited by 
an independent certified public ac- 
countant. 

§ 300.23 Project cost documentation re- 
quirements. 


(a) Except as provided in paragraph 
(b) of this section, reasonable and cus- 
tomary costs actually paid, or to be 
paid by the borrower applicable to the 
development of a project, are general- 
ly permitted in computing the estimat- 
ed aggregate project cost, as approved 
by the Secretary. However, the Secre- 
tary reserves the right to exclude any 
such costs in determining the estimat- 
ed aggregate project cost for the guar- 


antee. All costs for facilities and plant 
and equipment must relate to, and be 
used substantially in connection with 
the project. These costs related to the 
project include, but are not necessarily 
limited to, the following: 

(1) Land and/or mineral rights pur- 
chase and lease payments, including 
reasonable real estate commissions; 

(2) Acquisition or construction of 
buildings, including offices, bath- 
houses, lamphouses, and other build- 
ings related to the project; 

(3) Coal preparation plant construc- 
tion, including all support equipment; 

(4) Coal handling facilities, including 
tipples, storage facilities, and related 
equipment; 

(5) Mining equipment, including con- 
tinuous miners, short and long wall 
equipment, shuttle cars, loaders, roof 
bolters, trucks, conventional mining 
equipment, conveyor belt systems, and 
all other equipment necessary for coal 
mine development and production; 

(6) Powerplant equipment and trans- 
mission lines, including installation 
costs; 

(7) Employee salaries, wages, and 
benefits, consultant fees, and inde- 
pendent contractor costs; 

(8) Surveys and title insurance costs; 
and engineering, recording, and legal 
fees incurred in connection with land 
and/or mineral rights acquisition; 

(9) Technical, financial, and environ- 
mental feasibility studies; 

(10) Infrastructure, including site 
preparation, rail systems, access roads, 
and related support facilities; 

(11) Transportation equipment; 

(12) Refuse disposal systems; 

(13) Water treatment systems; 

(14) Air pollution control systems; 

(15) Ventilation systems; 

(16) Communications systems; 

(17) Insurance and bonds; 

(18) Costs of safety and environmen- 
tal protection equipment, facilities, 
and services, 

(19) Legal and accounting fees for 
mine permit acquisition and mine de- 
velopment; 

(20) Royalty payments and license 
fees; 

(21) Reasonable loan fees; 

(22) Interest on interim construction 
financing; 

(23) Costs of complying with the 
terms and conditions specified in the 
guarantee, or required by local, State, 
and Federal government laws and reg- 
ulations; * 

(24) Initial working capital; 

-(25) Other costs not specified, but di- 
rectly related to the project, which are 
reasonable and necessary; 

(26) A contingency reserve. 

(b) Costs which are not considered 
as project costs, and are excluded from 
the guaranteed portion of the loan are 
illustrated below: 
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(1) Dividends and profit sharing to 
stockholders, employees, and officers; 

(2) Expenses not paid or incurred by 
the borrower; 

(3) Normal operating expenses in- 
curred after an initial period of start- 
up; and 

(4) Costs that are excessive, or are 
not directly required to carry out the 
project. 


§ 300.24 Consideration of environmental 
impacts and historical preservation. 


(a) The issuance of a Federal guar- 
antee for a loan under this program is 
subject to the provisions of the Na- 
tional Environmental Policy Act 
(NEPA), which requires identification 
and environmental review of “major 
Federal actions significantly affecting 
the quality of the human environ- 
ment,” and the DOE regulations 
which implement this Act. 

(b) DOE will initially review the en- 
vironmental data submitted by appli- 
cants for guarantees under this pro- 
gram. Upon completion of this review, 
DOE may issue a finding that no sig- 
nificant environmental impact is an- 
ticipated, or may conduct a more de- 
tailed environmental review pursuant 
to its NEPA regulations. 

(c) In addition to the general criteria 
used for a determination as to the 
level of environmental review to be ac- 
corded individual applications under 
this program, DOE has determined 
that it will not routinely conduct a de- 
tailed environmental review (i.e., an 
environmental assessment or environ- 
mental impact statement) for: 

(1) Underground coal mines of less 
than 100,000 annual designed tonnage, 
unless such a review is warranted in a 
particular case, based on information 
available to DOE indicating that im- 
pacts relating to any of the following 
may be significant: archeological! sites; 
sensitive ecosystems; habitats of en- 
dangered species; historic sites; wild 
and scenic rivers; wetlands, prime agri- 
cultural lands; significant surface 
water or groundwater pollution; recre- 
ational land uses; air quality; noise 
levels; mining in a saturated zone; 
presence of toxic overburden; mining 
in alluvial valley floors; and 

(2) Underground coal mines of great- 
er than 100,000 annual designed ton- 
nage, where the applicant certifies on 
the environmental impact question- 
naire that he will use “Best Practice 
Procedures” as set forth in a docu- 
ment published by EPA entitled, “Best 
Practices for New Source Surface and 
Underground Coal Mines” (42 FR 
47934). Copies of this proposed regula- 
tion will be supplied by DOE upon re- 
quest. 

(d) The EPA must provide certifica- 
tion that the borrower’s ccai can be 
burned by the purchaser of such coal 
under the coal sales contract in com- 
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pliance with all applicable provisions 
of the Clean Air Act, and of any appli- 
cable implementation plan. 

(e) No guarantee will be issued prior 
to the completion of the NEPA proc- 
ess. Where the NEPA process reveals 
that mitigation steps should be includ- 
ed as conditions to the guarantee, 
those steps shall be required by DOE 
to prevent or minimize significant en- 
vironmental impacts. 

(f) DOE will afford the Advisory 
Council on Historic Preservation an 
opportunity to review and comment 
upon applications for guarantees for 
any project which would affect prop- 
erty listed or eligible for listing in the 
National Register of Historic Places or 
which may meet the criteria for listing 
in the National Register, pursuant to 
36 CFR Part 800. 


Subpart C—Application Processing and 
Guarantee Conditions 


§ 300.40 Approval criteria. 


The Secretary will evaluate the pro- 
posed project and will determine 
whether the following criteria have 
been met: 

(a) That the amount of a guarantee 
issued with respect to any loan does 
not exceed 80 percent of the lesser of 
(1) the original principal balance of 
the loan, or (2) the cost of the project; 

(b) That the total amount of Federal 
financial assistance, including guaran- 
tees under this regulation obtained by 
the borrower for the project, does not 
exceed 80 percent of the estimated ag- 
gregate cost of the project to be un- 
dertaken by the borrower; 

(c) That the total amount of guaran- 
tees outstanding at any time on behalf 
of any borrower (including all persons 
affiliated with such borrower) does 
not exceed $30,000,000 in principal 
amount; 

(d) That the borrower is unable to 
obtain adequate financing without a 
guarantee; 

(e) That the guarantee will enhance 
competition or encourage new market 
entry; 

(f) That the terms of such a guaran- 
tee requires repayment of the loan 
over a period of no more than 30 
years, or a period no longer than the 
term of the coal sales contract, which- 
ever is less, as determined by the Sec- 
retary; 

(g) That a coal sales contract has 
been executed prior to the issuance of 
a guarantee, and that the EPA has 
certified that the project coal can be 
burned by the purchaser in compli- 
ance with all applicable provisions of 
the Clean Air Act, and of any applica- 
ble implementation plans. The coal 
sales contract need not necessarily 
provide for the sale of all coal produc- 
tion from the project, but should indi- 
cate that there is sufficient revenue 
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from sales to provide reasonable assur- 
ance of repayment of the loan; 

(h) That the borrower has adequate 
coal reserves to cover the coal sales 
contract; 

(i) That the borrower is of estab- 
lished .integrity and demonstrated 
management capability, and is capable 
of successfully developing and operat- 
ing the project mine(s); 

(j) That there is a reasonable pros- 
pect of repayment of the loan; 

(k) That the proceeds from the loan, 
together with other available funds, 
are sufficient to successfully carry out 
the project; 

(i) That the assets obtained from the 
proceeds of the loan are pledged as 
collateral, and that the total value of 
all collateral pledged is adequate to 
protect the interests of the U.S. Gov- 
ernment; 

(m) That the project is environmen- 
tally acceptable; 

(n) That the lender is capable of per- 
forming the servicing requirements of 
Subpart D of this regulation; and 

(o) That the terms and conditions of 
the loan agreement, including interest 
rates, are acceptable to the Secretary. 


$300.41 Conditional commitment. 


A conditional commitment to guar- 
antee the loan may be issued by the 
Secretary. A conditional commitment 
will state that the Secretary is pre- 
pared to guarantee a loan, and will 
further state the terms and conditions 
under which the guarantee may be 
issued. No amendment to a conditional 
commitment shall be made unless re- 
duced to writing and duly executed by 
the parties to the conditional commit- 
ment, 


§ 300.42 Personal and corporate financial 
statements. 


(a) Personal endorsements of the 
loan may be required from major 
stockholders, owners, or others having 
a major interest in the borrower. En- 
dorsements of the loan by parent, sub- 
sidiary, or affiliated companies may 
also be required. 

(b) Persons who endorse the loan 
will: 

(1) In the case of personal endorse- 
ments, provide current financial state- 
mertts (not over 90 days old at the 
time of filing), that fairly represent 
the financial position of the endorsers; 

(2) In the case of corporate endors- 
ers, provide current financial state- 
ments, including income statement, 
balance sheets, and a statement of 
uses and application of funds (not over 
90 days old at the time of filing), rep- 
resented by an officer of the corpora- 
tion, presenting fairly the financial po- 
sition and results of operations of the 
corporation. 
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* §300.43 Guarantee conditions. 


(a) The guarantee shall include the 
terms and conditions necessary to im- 
plement the requirements of this regu- 
lation; and any additional terms and 
conditions deemed to be appropriate 
by the Secretary to protect the inter- 
ests of the U.S. Government. 

(b) The guarantee shall also include 
appropriate provisions concerning 
nondiscrimination and fair lending 
practices as may be required by appli- 
cable statutes, Executive orders, and 
implementing regulations. 


§ 300.44 Mandatory purchase of flood in- 
surance. 


The Flood Disaster Protection Act of 
1973 (Pub. L. 92-234) may require that 
the borrower purchase flood insurance 
as a condition of receiving a guarantee 
on a loan for acquisition of real estate 
or construction purposes in an identi- 
fied flood plain area having special 
flood hazards. Questions emanating 
from borrowers or lenders regarding 
compliance with provisions of the 
Flood Disaster Protection Act and 
guidelines should be referred to the 
Department of Housing and Urban 
Development’s Federal Insurance Ad- 
ministration. When the purchase of 
flood insurance is required, as finally 
determined by the Secretary, such 
costs can be included by the borrower 
in the estimated project cost. 


§ 300.45 Interest rate. 


Interest rates for guaranteed loans 
shall be negotiated between the bor- 
rower and the lender, but must be ap- 
proved by the Secretary. Interest rates 
may be fixed or variable, provided 
they are legal in the appropriate juris- 
-diction. If approved by the Secretary, 
one interest rate may apply to the 
guaranteed portion of the loan, and 
another interest rate may apply to the 
unguaranteed portion of the loan. The 
interest rate should reflect the value, 
in terms of security to the lender, of 
the Government guarantee. 


§ 300.46 Annual guarantee fee. 


(a) An annual guarantee fee imposed 
on the guaranteed portion of the loan, 
and computed at a rate to be set forth 
in the guarantee, will be collected 
from the lender and used for the pur- 
pose of defraying the administrative 
costs of the program. The rate shall be 
imposed on the unpaid balance of the 
guaranteed portion of the loan that is 
outstanding on each loan anniversary 
date. The guarantee fee may be passed 
to the borrower by the lender and, in 
such instances, may be included as an 
eligible project cost. 

(b) At the time the guarantee is ex- 
ecuted, the lender shall present to the 
Secretary, payment of the first year’s 
annual guarantee fee. 
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(c) The Secretary will evaluate, at 
least annually, whether the guarantee 
fee then in effect is sufficient to cover 
anticipated administrative costs and, 
whenever appropriate, will establish a 
revised fee schedule to be applied to 
the new guarantees. The payment of 
the guarantee fee by the lender, or 
lack thereof, will in no way impair the 
guarantee to a holder of the guaran- 
teed portion of the loan that is out- 
standing during the year. 

(d) The guarantee fee fixed by the 
Secretary for any guarantee shall not 
exceed 1 percent per annum on the 
guaranteed portion of the loan that is 
outstanding during the year. 


§ 300.47 Disbursements. 


The guarantee shall provide the pro- 
cedure and documentation require- 
ments for loan disbursements and 
drawdowns. As a minimum, the guar- 

~antee shall stipulate that the lender 
shall not provide the borrower with 
any funds under the loan agreement 
until: : 

(a) The lender has provided the Sec- 
retary with an updated schedule of mi- 
lestones under the project, indicating 
dates and amounts of future loan dis- 
bursements and drawdowns, and the 
lender has received written approval 
for each milestone loan disbursement 
from the Secretary. 

(b) The lender has received from the 
borrower a written statement in sup- 
port of each request by the borrower 
for loan wdowns. The statement 
shall detail the purposes for which 
loan disbursements or drawdowns is 
requested, and a certification that 
such disbursements will be used only 
for the stated purposes. When appro- 
priate, copies of invoices to be paid, 
copies of invoices and lien waivers, and 
copies of cancelled checks shall be at- 
tached to the statement. The state- 
ment shall be signed by a person au- 
thorized to order expenditure of the 
borrower’s funds. 

(c) The lender has verified that loan 
disbursements and drawdowns ap- 
proved under prior milestones have 
been used only for the previously 
stated purposes. 


Subport D—Servicing the Guaranteed Loan 


§ 300.50 Loan servicing and reporting re- 
quirements. 


Loan servicing is the responsibility 
ef the lender. The guarantee will 
specify the lender’s servicing require- 
ments which include, but are not limit- 
ed to, loan disbursements under 
§ 300.47, and notification by the lender 
to the Secretary immediately upon 
knowledge, but in no event within 
more than 30 calendar days of: 

(a) Any nonpayment by the borrow- 
er of the principal or interest on the 
date specified in the loan agreement, 


together with appropriate notices to 
the borrower; 

(b) Any failufe by the borrower, 
known to the lender, to comply with 
the terms and conditions as set forth 
in the loan agreement; and 

(c) Any information or circumstance 
which has caused the lender to believe 
that repayment of the loan is in jeop- 
ardy. 


§ 300.51 Collateral. 


(a) The lender is responsible for 
seeing that proper and adequate liens 
upon all collateral are obtained and 
maintained in existence and of record 
to protect the interest of the lender, 
the U.S. Government, and any holders 
of the guaranteed loan. The lender 
will be the mortgagee, or secured 
party of record, with regard to such 
collateral, notwithstanding the fact 
that another party may hold a portion 
of the loan. 

(b) Collateral may include, but is not 
necessarily limited to, the following: 
Land, buildings, machinery, equip- 
ment, furniture, fixtures, inventory, 
accounts receivable, cash or special 
cash collateral accounts, marketable 
securities, and cash surrender value of 
life insurance policies. Collateral may 
also include assignments of leases or 
leasehold interests, revenues, patents, 
copyrights, and contract rights. 

(c) The lender may not take separate 
collateral to secure only that protion 
of the loan not covered by the guaran- 
tee. The lender may not require com- 
pensating balances or certificates of 
deposit, other than as used in the ordi- 
nary course of business, as a means of 
reducing its exposure on the unguar- 
anteed portion of the loan. 

(d) First liens on all assets pledged 
as collateral will be preferred. Loans 
collateralized entirely with secondary 
or other inferior lien positions will re- 
ceive lower priority treatment under 
the program. 


§ 300.60. Project monitoring and auditing. 


(a) The guarantee shall provide that 
the lender and the borrower shall 
keep such records concerning the proj- 
ect as is necessary to facilitate an ef- 
fective audit and performance evalua- 
tion of the project. The guarantee 
shall also provide that the Secretary 
of Energy, the Secretary of the Treas- 
ury, and the Comptroller General, or 
their duly authorized representatives, 
shall have access, for the purpose of 
audit and examination, to any perti- 
nent books, documents, papers, and 
records of the borrower and the 
lender. Such inspection may be made 
during the regular office hours of the 
borrower or the lender, or at any 
other time mutually convenient. 

(b) The Secretary may undertake 
certain loan monitoring functions 
which will be performed by a repre- 
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sentative of the Secretary acting in co- 
ordination with the -lender’s loan serv- 
icing. Specifically, the Secretary’s role 
in loan monitoring may include, but 
not necessarily be limited to, the fol- 
lowing: 

(1) Written approval of all requests 
for disbursements as set forth in the 
guarantee. Requests for disbursements 
should be aggregated to cover miles- 
tones of the project, such as infra- 
structure improvements, equipment 
purchases, etc.; 

(2) Review of periodic financial 
statements of the borrower; and 

(3) Periodic inspection of the collat- 
eral pledged to secure the loan and the 
borrower’s operating facilities and rec- 
ords. 


§ 300.61 Assignment or transfer of guar- 
anteed loan. 


(a) The lender may assign, partici- 
pate, sell, or otherwise transfer any 
part or all of his right, title, and inter- 
est in the guaranteed loan, subject to 
the procedures and limits specified in 
the guarantee. The lender will, howev- 
er, continue to be responsible for the 
collateral and servicing of the loan, 
unless the Secretary approves a substi- 
tute lender. 

(b) When a guaranteed protion of a 
loan is transferred from the lender to 
a holder, the holder then succeeds to 
all rights of the lender in the guaran- 
tee to the extent of the portion of the 
loan purchased by the holder. 

(c) The assignment agreement of the 
quaranteed portion of the loan, or any 
part thereof, shall be executed by the 
holder, the lender, and the Secretary, 
and will set forth (specifically or:by 
reference) the terms and conditions of 
the assignment. 

(d) After assignment, sale, or trans- 
fer of all or part of a guaranteed loan, 
the lender shall promptly remit to the 
holder or other party then having an 
interest in the loan, their respective 
pro-rata shares of all payments re- 
ceived by the lender in connection 
with the loan, less only the lender’s 
servicing fee (if any) as mutually 
agreed by the lender and the appropri- 
ate other party. Unless otherwise spec- 
ified in the assignment agreement, all 
such payments due from the lender 
shall be made within 30 calendar days 
of the lender’s receipt of the corre- 
sponding amounts. 

(e) The guarantee shall be conclu- 
sive proof that the guarantee and the 
underlying loan are in compliance 
with the provisions of this regulation, 
and that such loan has been approved 
and is legal as to disbursed principal 
an accrued interest and other terms. 


§ 300.62 Reduction or withdrawal of guar- 
antee. 


(a) The Secretary may reduce or 
withdraw the guarantee of loan 
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amounts not yet drawn down by the 
borrower upon written notice to the 
lender and the borrower, if: 

(1) Initiation of activity on the proj- 
ect has not occurred within the period 
of time set forth in the guarantee; 

(2) The borrower has failed to 
comply with any material term or con- 
dition as set forth in the loan agree- 
ment. Drawdowns approved by the 
lender after such notification is re- 
ceived will not be covered by the guar- 
antee; 

(3) The lender has failed to comply 
with any material term or condition 
set forth in the guarantee. The guar- 
antee may by reduced to the amount 
that has been received by the borrow- 
er as of the date the Secretary’s notice 
has been received by the lender; or 

(4) The Secretary and the lender de- 
termine that the project’s economic 
success is no longer achievable. The 
guarantee shall be reduced to amounts 
which have been received by the bor- 
rower as of the date of the notice. 

(b) In the event of (2), (3), or (4) 
above, the holder(s) of the guarantee 
or portions thereof shall nevertheless 
have an incontestable right to the dis- 
bursed amount of principal and ac- 
crued interest thereon, except for 
fraud or material misrepresentation 
on the part of the holder. 


Subpart E—Default 


§ 300.80 Default. 


(a) In the event of nonpayment of 
principal and/or interest due on the 
loan by the borrower under the terms 
of the loan, the lender shall notify the 
Secretary promptly, but in no event 
later than 30 calendar days of the oc- 
currence of such nonpayment, pro- 
vided such nonpayment has not been 
cured. If such default remains uncured 
for a total period of 45 calendar days 
or more from the date of nonpayment, 
the lender may elect, with the concur- 
rence of the holder‘(s), if any, and with 
the approval of the Secretary, to defer 
payment from the borrower of any 
overdue principal and accrued interest, 
or to reschedule the overdue and sub- 
sequent loan payments. 

(b) If the lender and the holder(s), if 
any, cannot agree with the borrower 
to defer or reschedule the borrower’s 
payment(s), either the lender or the 
holder(s), if any, may: . 

(1) Demand payment by the Secre- 
tary of any overdue amounts of guar- 
anteed principal and accrued interest 
due from the borrower as a result of 
the default; or 

(2) Demand payment by the Secre- 
tary of the entire outstanding guaran- 
teed principal balance of the loan, and 
all unpaid interest accrued thereon to 
the date of the Secretary’s payment 
hereunder. 

(c) Upon receipt by the Secretary of 
a demand for payment as aforesaid, 
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the Secretary shall pay the amounts 
lawfully demanded under the terms of 
the preceding paragaraph, within 60 
calendar days of the date of such 
demand. In the event the demand is 
for an overdue payment under subpar- 
agraph (b)(1) above, the Secretary 
may, in his discretion, consider the 
loan in default and pay the outstand- 
ing guaranteed balance of the loan 
with accrued interest. 

(d) If the overdue amounts of guar- 
anteed principal and accrued interest 
are paid by the Secretary, the loan re- 
mains in default until the borrower re- 
imburses the Secretary for such 
payment(s). When the borrower re- 
mains in default, the Secretary may 
take action necessary to protect the 
interest of the U.S. Government. 

(e) In the event of any payment 
under a guarantee, the Secretary shail 
be subrogated to the rights and reme- 
dies of the parties to which payment is 


made. 


§ 300.81 Nonpayment to holder. 


(a) In the event of the nonpayment 
by the borrower of a scheduled pay- 
ment, the holder shall first make 
demand upon the lender for such pay- 
ment, or for the repurchase of the 
holder’s interest in the guaranteed 
loan. The holder shall provide the Sec- 
retary with notice of such demand for 
payment within 10 calendar days. The 
lender shall have the option to ad- 
vance the overdue payments or to re- 
purchase the guaranteed portion(s) of 
the loan according to the holder(s) 
demand. If the lender does not make 
the payment within 30 calendar days, 
the holder may demand payment of 
the Secretary. Upon receipt by the 
Secretary of a demand for payment 
from the holder, the Secretary shall 
pay the holder the amounts lawfully 
demanded within 60 calendar days of 
the date of such demand. The Secre- 
tary shall make such payment regard- 
less of whether the nonreceipt of the 
payment by the holder is due to a de- 
fault by the borrower or the nontrans- 
mittal by the lender of the borrower’s 
payment to the holder. 

(b) Subsequent to a demand for pay- 
ment by any holder under this section, 
the lender shall, within 10 calendar 
days, furnish to the Secretary an ac- 
counting of all payments received by 
the lender and all payments made to 
any holder in connection with the re- 
spective loan. 


§ 300.82 Liquidation. 


(a) After borrower default has oc- 
curred, and demand for payment has 
been made upon the Secretary, as pro- 
vided in §300.80(b) (1) and (2), or in 
the event that the Secretary and the 
lender agree that default has oc- 
curred, the lender shall, in consulta- 
tion with the Secretary, prepare a 
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plan for liquidation of the assets 
pledged as collateral to secure the 
loan. When the liquidation plan has 
been approved by the Secretary, the 
lender shall proceed to take the neces- 
sary steps under applicable law to 
foreclose upon all of the collateral se- 
curing the loan, and to sell the collat- 
eral for the highest attainable value 
under the circumstances. Provisions 
shall be set forth in the guarantee for 
notice to the Secretary of the sale of 
collateral, expenses incurred in such 
sale, and other matters pertaining to 
the method of handling the disposi- 
tion of such collateral in a coordinated 
manner between the Secretary and 
the iender. 

(b) The lender shall give a full ac- 
counting of the sale of assets made 
pursuant to the plan of liquidation, 
and shall serve in a fiduciary capacity 
for the benefit of the parties having 
an interest in the proceeds.of the sale 
of the assets. 

(c) No action taken by the lender in 
the liquidation of any assets pledged 
by the borrower shall affect the rights 
of any party, including the Secretary, 
having an interest in the loan to 
pursue, jointly or severally, to the 
extent provided in the loan agreement, 
legal action against the borrower, or 
other liable parties, for any deficien- 
cies owing on the guaranteed balance 
after application of the proceeds re- 
ceived upon liquidation. 


(d) Funds received by the lender as a 
result of liquidation actions shall be 
applied as follows: 


(1) First, to the payment of reason- 
able and customary fees and expenses 
incurred in the liquidation process, 
and as set forth in the liquidation 
plan; and 

(2) Second, distributed among the 
legal owners of interests in the loan; 
pro-rated in accordance with their rel- 
ative percentage ownership of the 
loan. 

(e) In the event the Secretary deems 
it necessary or desirable to protect or 
further the interest of the United 
States in connection with the liquida- 
tion of coilateral or recovery of defi- 
ciencies due under the loan, the Secre- 
tary shall take such action as may be 
appropriate under the circumstances. 


(f) Nothing in this section shall pre- 
clude the Secretary from purchasing 


the lender’s interest in the project 
upon liquidation. 


§ 300.90 Disclosure. 


Subject to the requirements of law, 
and applicable regulations, informa- 
tion such as trade secrets, commercial 
and financial information, geological, 
geophysical, and geographical infor- 
mation, and data (including maps) 
concerning mine sites, which the bor- 
rower or the lender submits to DOE in 
writing during the preliminary discus- 
sions, or at any other time throughout 
the duration of the project, on a privi- 
ledged or confidential basis, will not be 
publicly disclosed by DOE without 
prior notification to the submitter. 
Any submitter asserting that informa- 
tion is priviledged or confidential shall 
appropriately identify and mark such 
information. 


§ 300.92 Noninterference with Federal, 
State, and local requirements. 


Nothing in this regulation shall be 
construed to modify requirements im- 
posed on the borrower or the lender 
by Federal, State, or local government 
agencies in connection with permits, li- 
censes, or other authorizations to con- 
duct or finance any project. 


§ 300.93 Appeals. 


The guarantee shall include a provi- 
sion which specifies that any dispute 
concerning a question of fact arising 
under the guarantee shall be decided 
in writing by the DOE official, or his 
successor, executing the guarantee. 
The borrower or the lender, as appro- 
priate, may, within 7 calendar days 
from receipt of any such decision, re- 
quest the DOE official to reconsider 
any such decision. If not satisfied with 
this final decision, the borrower or the 
lender, upon receipt of such written 
decision, may appeal the decision 
within 30 calendar days, in writing, to 
the Chairman, Energy Board of Con- 
tract Appeals (EBCA), Department of 
Energy, Washington, D.C. 20545. That 
Board, when functioning to resolve 
such loan guarantee disputes, shall 
proceed in the same general manner as 
when it presides over appeals involving 
contract disputes. The decision of the 
Board with respect to such appeals 
shall be the final decision of the Sec- 
retary. 


{FR Doc. 78-31370 Filed 11-6-78; 8:45 am] 
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